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.humanity already has shed seas of blood. They must be surprised after 
that with the results ; they have worked for social democracy. In truth, 
nothing lasting is based upon deceit and lies ; sooner or later that work 
comes back to one. 

James T. Shotwell. 

Americanism : What It Is. By DAVID JAYNE HlLL. New 
York, D. Appleton and Company, 191 6. — xv, 280 pp. 

The People's Government. By David Jayne Hill. New York, 
D. Appleton and Company, 1915. — xv, 287 pp. 

In the preface to Americanism Dr. Hill objects to the attempt to 
seek progress " through what society as a whole can do for itself," 
because such an attempt forgets " that society is a purely abstract 
idea, possessing no inherent power either of initiative or of achieve- 
ment" (page x). He thus warns us at the outset that danger lurks 
in the use of abstract ideas in political thinking. His Americanism is 
identified with what he terms individualism. He finds a contemporary 
reaction against " Americanism," based on the assumption that indi- 
vidualism is egoism. It is not that, he says. " On the contrary, it is 
the only solid foundation for our duty to respect the other man's 
rights " (page x). 

A few abstracts will indicate Dr. Hill's message. He calls it an 
error to think «' that anyone's will is law " and holds that " what con- 
stitutional government intended to do " was " to establish the principle 
that law is not a product of will, but a system of rules for the regulation 
of will, derived from the authority of reason " (page 103). He says 
that ' ' a constitution is to a state what conscience is to human char- 
acter " (page 138) and that the people of the United States, in enact- 
ing the Constitution, " standing in the place of the sovereign, and 
exercising sovereign power . . . freely and formally renounced the 
power to impose their personal arbitrary will upon the organs of gov- 
ernment or upon one another " (page 55). That Dr. Hill, however 
unconsciously, moves on a higher plane than a dryly legal one is appar- 
ent from his recognition that the Constitution is subject to amend- 
ment. He feels, however, that it should not be amended lightly or 
unadvisedly. "The first method of attack" on our system of just 
laws and principles " is through the hasty alteration of the fundamental 
law itself" (page 56). 

There are overwhelming proofs that we are at present passing through a 
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crisis in which the great structure of liberty and justice erected by our 
fathers is being insidiously undermined ; not in the interest of the people, 
of whose rights it is the only guarantee, but in the interest of private powers- 
within the State, which, for purposes of their own, wish to dominate it and 
employ it as the instrument of their designs [page 82]. 

Our present peril seems to Dr. Hill the greater because " we freely 
admit that there are fewer purely personal motives for defending the 
work of the past than there are for initiating new and ill-considered 
schemes of public action " (page 93). He does not enter into a de- 
tailed refutation of the doctrines which he deems dangerous, as he 
would " if we were engaged in a polemic rather than a purely exposi- 
tory task " (page 107), but those who are guilty of the errors are on 
various pages referred to as demagogues, sophists and sycophants^ 
The ' ' natural enemies " who thus menace " Constitutionalism . . . 
include all those who, in any form whatever, desire to make the State 
their private servant, and through control of the public powers use it 
to serve their own personal class interests at the expense of others " 
(page 82). Thus one might infer that Dr. Hill is opposed to a pro- 
tective tariff, a pension system, the grant of tax exemptions, patents 
and exclusive franchises, and to many other acts of legislation by which 
personal class interests have been served at the expense of others. 

The burden of The People's Government is like that of Americanism* 
The people's government is seen to be not the people's government. 
" Authority does not primarily pertain in any sense to persons. It is 
not more an attribute of the people than it is of the prince " (page 8). 
This point of view is elaborated in a fashion likely to please the philo- 
sophical anarchist. 

It would seem to be an axiom, that any mere aggregate of similar units 
cannot contain any qualities which no one of them contains. How, then, 
can a collection of mere private wills, considered as so many personal ex- 
pressions of desire, or interest, or determination, possess rightful authority 
over any individual ? If no one of them, regarded singly, possess such 
authority, all of them together do not possess it [page 116]. 

With flawless logic, Dr. Hill adds : 

Certainly this will not be disputed by anyone who accepts the doctrine that 
the individual possesses "inalienable rights," whatever that may mean; 
for if such rights are "inalienable," no collection of persons, no matter 
how numerous, may justly take them away [pages 116-117]. 

Dr. Hill's thoughts would not merit such extensive notice but for 
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the fact that the university and diplomatic positions which he has held 
may cany weight with many readers and lead them to suppose him an 
authority on our constitutional system. Those familiar with the work 
of Professor Burgess will easily discover that Dr. Hill is guilty of an in- 
verted form of the failure to distinguish the state from the government. 
Professor Burgess has warned us against the assumption that the omni- 
potence of the state is any warrant for vesting omnipotence in the 
government. Dr. Hill leads the unwary reader to assume that because 
the American constitutional system sets limits to the power of the gov- 
ernment, it therefore sets limits to the constitution-making authority 
which lies behind the government. This error is induced by Dr. Hill's 
use of ambiguous terms. He uses "right" without making clear 
whether he means legal right or moral right. He speaks of limitations 
on the power of popular majorities in such a way as to make no dis- 
tinction between the action of such majorities in the task of legislation 
and in that of constitutional amendment. 

Whatever may be true in other countries and, therefore, taught as true in 
our country, there is one country in the world where, until the present at 
least, the individual possesses guarantees which no power — not even that 
of popular majorities — can take away. And this is not a theory or an 
inference ; it is the law [page 128]. 

Dr. Hill is aware that he is not giving a correct historical picture. 
On this point he says that " since the historic State was originally a 
mere embodiment of force, it is not in the history of the State, but in 
the history of thought about the State, that we must seek the evidence 
that there are inherent rights " (page 124). But there is no similar 
disclaimer as to the legal aspect of his picture. He begins chapter iv 
by saying : "If, from the point of view of jurisprudence, there exists 
in human society no unlimited right of legislation ..." (page 135), 
and the "if" seems to be an " if " of recapitulation, not of doubt. 
In an earlier chapter he says : 

We are here, of course, speaking only in the name of jurisprudence, which 
deals exclusively with rights and obligations ; and superiority of force is 
not at all in question. All the power in the world cannot make wrong 
right. To say that the State may arbitrarily issue commandments, even 
at the behest of the people, and enforce them, regardless of individual 
rights, because it has the power to do so, is to abandon entirely the ground 
of juridical discussion, and pass without logical warrant from the domain of 
right to the domain of might [pages 1 17-1 18] . 
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There is evidence scattered throughout Dr. Hill's book which indi- 
cates that he may not mean what he says, that he may mean only that 
there are constitutional limitations on the power of legislatures and 
moral limitations on the power of those who frame constitutions. There 
are passages in which he seems to realize that he is talking about 
something ideal rather than something actual. But he repeatedly con- 
fuses the two and in many places warrants the inference that under our 
constitutional system law and morals are one. 

Authority, in any sense which a jurist can recognize, is not a quantity, it is 
a quality. It proceeds from a discrimination between what is right and 
what is wrong. . . . Authority, therefore, has its true source in the nature 
of intelligence, which discriminates between that which ' ' ought ' ' and that 
which "ought not" to be done [pages 78-79]. 

If these thoughts were put forth merely as precepts for legislators, 
they might not be wholly devoid of merit. But their purport is not 
thus restricted. They may easily be taken by the multitude as the 
basis of an ethical sanction for the violation of a law which is deemed 
immoral. The free-trader who by false entry evades his customs 
duties may have a sense of exaltation when he realizes that he has 
substituted obedience to morality for obedience to mere force. The 
enemies of our public school system who base their opposition on con- 
ceptions of morality and the truths of revealed religion may welcome 
Dr. Hill to their fellowship. By all who mix their morality with their 
discontent, capitalist and socialist alike, Dr. Hill may be hailed as a 
spiritual successor to Calhoun, the messiah to the individual that the 
Great Nullifier was to South Carolina. But, as an apostle of disobedi- 
ence and disintegration, Dr. Hill must at least be credited with the 
merits of his defects. Calhoun's doctrine of the concurrent majority 
was the more dangerous because it was close-knit and clear. Dr. Hill's 
thesis of the subordination of legality to morality is fortunately so com- 
pounded of vagueness and contradiction that its practical menace to 
our national unity is not greatly to be feared. 

That Dr. Hill suspects to what evils his doctrine might conduce may 
perhaps be inferred from his search for some impersonal criterion for 
distinguishing right from wrong. This is found in the " immanence " 
within man " of that which is not himself, but to which he constantly 
makes appeal to satisfy his judgments and opinions" (page 83), an 
"intuition" in which "there is no element of will, or interest, or 
sensibility . . . no element of personal determination," whose " whole 
purport is that something is seen to be true" (page 139). This 
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something thus seen to be true is " that in any organized community 
of men there must be mutuality of obligation " (page 139). Mutual- 
ity of obligation is said to be the source from which all individual rights 
are derived, the legitimate source of the sovereignty of the state 
(page 135). 

With mutuality of obligation as a divining rod, the author then dis- 
covers that the right to life, though inherent, may be forfeited; that 
the right to liberty may be limited, so that the liberty of one shall not 
interfere with the equal liberty of others. There must be no suppres- 
sion of productive powers, nor enforced surrender of the results of 
their exercise. The distribution of wealth must be determined by 
free contract between the joint producers. To this end, monopoly, 
both of capital and of centrally-controlled labor, must be restrained. 
The totality of wealth does not rightfully belong to society, but to 
those who by their industry, enterprise and skill have produced it, or 
by their abstinence from consumption have kept it in existence. These 
are the somethings seen by Dr. Hill to be true, through an intuition 
in which there is no element of will or interest or sensibility, through 
the immanence within him of that which is not himself. 

Thomas Reed Powell. 

Charles E. Hughes : The Statesman as shown in the Opinions 
of the Jurist. By William L. Ransom. New York, E. P. Dutton 
and Company, 1916. — xxiii, 353 pp. 

The notion that judges in deciding cases are mere automatons pulling 
the lever that starts a legal principle into faultless automatic action 
is rapidly waning. Too many cases are decided by a divided court to 
let us believe that the personal viewpoint of the judges is no factor in 
their decisions. Though there are still those who say that the bench 
should be recruited from men without opinions of their own on public 
questions, in most instances it will be found that the preachers of this 
doctrine find their ideal man of no opinions in some one who does not 
differ from themselves. The judge on the bench is necessarily a human 
being in the concrete, and as such differs from other human beings in 
habits of thought and in general oudook. It follows, then, that the 
work of individual judges presents an important field for critical study. 

In writing of the work of Mr. Hughes as associate justice of the 
Supreme Court, Judge Ransom disclaims any purpose " to establish or 
disprove the qualifications of Mr. Hughes for the presidency" (page 
xvi) and tells us that " no opinion written or participated in by Mr. 



